citizens of Japanese descent in detention camps. There was no evidence to cast doubt on the loyalty of these people to the United States. The military authorities took the view, as a general put it, that "a Jap is a Jap." In due course it was recognised by the United States that a grave injustice was done.
In 1988 congress enacted legislation acknowledging that the "actions were taken without adequate security reasons" and that they were largely motivated by "racial prejudice, wartime hysteria and a failure of political leadership". "No sentence may be passed and no penalty may be executed on a person found guilty of a penal offence relating to the armed conflict except pursuant to a conviction pronounced by an impartial and regularly constituted court respecting the generally recognised principles of regular judicial procedure . . ."
In the 1990s there were important developments. On 16 October 1998 Augusto Pinochet, the former President of Chile, was arrested in London in response to an arrest warrant issued by a Spanish court. Henry Kissinger has described him as "a fashionably reviled man of the right". Given what we now know the verdict of history may be a little more severe. In any event, the warrant alleged crimes of murder, torture and "disappearances". The final decision of the Yalta, Churchill, a humane man, argued that the Nazi leaders should be shot after the war as soon as they were caught. Stalin, who knew a thing or two about trials, said that they should be tried before they were shot. 32 Roosevelt had no trouble with a trial as long as it was in his words "not too judicial".
That was a long time ago. In any event, the circumstances of the Nazi 35 The applicants were not enemy aliens.
Each of the applicants denied that he had engaged in hostilities against "We find surprising the proposition that the writ of the United States courts does not run in respect of individuals held by the United States government on territory that the United States holds . . . under a long-term treaty."
He called it "objectionable" that a prisoner had no opportunity to challenge the legitimacy of his detention before a court or tribunal. tribunals at Guantanamo Bay to measure up to minimum international standards. I turn to the first aspect.
The United States has a long and honourable commitment to Magna
Carta and allegiance to the rule of law. In recent times extraordinary deference of the United States courts to the executive has undermined those values and principles. As matters stand at present the United States courts would refuse to hear a prisoner at Guantanamo Bay who produces credible medical evidence that he has been and is being tortured. They would refuse to hear prisoners who assert that they were not combatants at all. They would refuse to hear prisoners who assert that they were simply soldiers in the Taliban army and knew nothing about Al-Qaeda. They would refuse to examine any complaints of any individuals. The blanket presidential order deprives them all of any rights whatever. As a lawyer brought up to admire the ideals of American democracy and justice, I would have to say that I regard this as a monstrous failure of justice.
In English law the writ of habeas corpus protects citizens and aliens alike. That is how it should be because foreign nationals must obey our laws and therefore deserve the protection of our laws. The writ is available whenever the detained person enters territory under the control of the Crown.
That is consistent with human rights law. In Cyprus v Turkey, were found not to be combatants. 40 It is surely likely that in the chaos of the We are aware that this decision does not make it easier to deal with the reality. This is the fate of democracy, as not all means are acceptable to it, and not all methods employed by its enemies are open to it. Sometimes, a democracy must fight with one hand tied behind its back. Nonetheless, it has the upper hand. Preserving the rule of law and recognition of individual liberties constitute an important component of its understanding of security. At the end of the day, they strengthen its spirit and strength and allow it to overcome its difficulties."
Such restraint is at the very core of democratic values.
It may be appropriate to pose a question: ought our government to make plain publicly and unambiguously our condemnation of the utter lawlessness at 49 The United States and Human Rights, October 2003, London.
